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14 INTRODUCTION. .

Most of all, early history suggests how slow, and difficult,
and uncertain a process is national growth ; how easily the
oak that has stood for centuries may be .cut down; how
impossible it is to fill its place. There was true wisdom in
the admonition of the Doric mother to her son, “ Spartam
nactus es; hanc exorna.” - The study of the Past teaches
us to be proud of the Present, although with no indis-
eriminating pride ; and while it warns us that change is the
law of social life, it also warns us that the limits of that
change are not arbitrary. Such will, I think, be the
predominating sentiment in the mind of every one who,
from the scattered fragments and faint memories of the
Past, essays to—

¢ Spell the record of his long descent,
More largely conscious of the life that was,”








































































33 AECHAIC WOERSHIP. *

The strange blending of the identity of the father with
that of the son formed, as we shall sce. a prominent part of
the primitive theury of life and of society. In some such
manner it may have been thought® that the common food
produced some kind of interchange between its participarts,
whether human or divine; that, in cases where a patron
saint had been chosen, the Divine Father and his adopted
sons had become identified ; that the Divine essence dwelt
in the man, and the human essence dwelt in the Divinify ;
and that the worshippers were alike animated by the same
indwelling Divine Spirit. Whether views of this kind
were actually entertained, and if they were entertained-
whether they formed part of the primitive beliefs of our
race or were the addition of a fantastic philecsophy upon
the old creed, are questions which I do not undertake to
determine. Whichever explanation be correct. it will-
acoount for the general acceptance of that creed and for ita .-
symbolism in the common meal.

¢ See Mr. Spencer’s ** Sociology.™ vol. i, p. 299.



























































































































































































































THE DEPENDENTS. 1

o

L

tection of a conquering chief, cultivated, for in a great "

measure his benefit, the lands that were once their own. It
may be doubted whether these classes, or any of them, were
found—at least to any considerable extent—in the archaic
Household. That at an early period of history they
make their appearance, and that at a later period they
largely modified the course of events, is certain. In any
case their place in the Household was from the first dis-
tinctly marked. Over all of them the paternal authority
existed in full vigour. But custom and a sense of justice,
besides those other considerations to which I have already
referred, modified its exercise ; and relations of semi-freedom
that extended over several generations necessarily tended
to produce some fixed and not wholly intolerable rules.
Thus there grew up in the Household, or by its side, &
body of men—not servile, and yet not fully free, having
among themselves important differences of condition, clearly
distinguishable from the slaves, but distinguishable also
from the immediate members of the Household.





































































































































































166 THE SYSTEM OF ARCHAIC KINSHIP.

original life-principle, or could perform the worship of which
that principle was the centre. Thus, males were exclu-
sively the lineal representatives of the founder of the kin;
and as collateral kinship means only the fact that certain
persons are alike lineal representatives of a common ancestor,
it follows that all relationship, whether lineal or collateral,
so far at least as it implied the possibility of celebrating
the House-worship and the consequences of that worship,
was confined exclusively to males.



































































































































































































THE WASTE LAND. 231" "

The land still remained public property, but was oceupied,
with the consent of the community, by some kinsman, with
or without some compensation in the form of service or rent.
The tenure of such an occupier was, as regards the com-
munity, a mere tenancy at will; but as regards other
persons, amounted to the full rights of ownership. Such
was the possessio of the Roman law, a principle which had
its origin in the Publicus Ager, first-of Rome, then of Italy ;
and which, when the doctrine of the Publicus Ager was
extended to the Provinges, became the basis of the law of
Real Property ingthe greater part of Europe. The Teutonic
tribes* seem to have folowed a similar practice in their
“gewere,” a term which denoted the protection given by the
community to the tenant of public land in respect of his
tenancy. Such a tenancy was probably temporary in its
origin; but, by a development that is almost inevitable,
it grew in course of time into a hereditary right.

* Von Maurer’s ¢ Einleitung,” sec. 44.

















































































explanations may appear to illustrate Mr. Mill's® remark
that, “of all vulgar modes of escaping from the con-
sideration of the effect of social and moral influences on
the human mind, the most vulgar is that of attributing the
diversities of conduct and character to inherent natural
differences.”

¢ ¢ Political Economy,” vol. i., p. 390.














































































































































































316 NON-GENEALOGIC CLANS.

Patrick* could not carry, dgainst the Bx‘éhons:, death as the
punishment of homicide, in place of the Eric fine. That
branch, at least, of the Druids which exercised judicial
functions, maintained its ground ; and there is little doubt
that the Brehons were the legitimate representatives of the
Druids of Ceesar.

® < Ancient Laws of Ireland,” vol. iii., p. 24.
4 See'8ir H. 8. Maine, * Early Hist. of Inst.,” p. 32.




































































































































360 THE MEMBERS OF THE STATE.

me & collection of street songs, sung in the streets of a city
which is commonly supposed to be most impatient of
British rule, by persons who never so much as dreamed of
having their words repeated to an Englishman. They were
not altogether friendly to the foreign rulers of the country,
but it may be broadly laid down that they complained
of nothing which might naturally have been expected to be
the theme of complaint. And, without exception, they
declared that life in India had become intolerable since the
English criminal laws had begun to treat women and
children as if they were men.”











































































































































































































































































THE STATE WARRANTS PROTECTION. 449

executed in the usual manner. Thus the homager, although
.he continued t5 reside in his own home, would stand in the
sam? relation t> th2 lord as if he livel in the lord’s house ;
and the lord guaranteed him protection azainst all the
world. It followed that ths homagzer cewel t) be a free
member of the community, and depen-leld upon the com-
mands of his lord. It was at the hands of his lord—that
is, in his lord’s court, according to the usages of the
magnified Household—that he could claim, or could receive
Jjustice. If he did any wrong, it was to his lord that he
answered it. If he sustained any wrong, it was to his
lord that he complained. The lord, in cffect, represented
his men in all their external relations. Thus, every free
man might grant to another his peacc; but the value of
such a grant, like the value of a promissory note at the
present day, varied with the ability of the grantor. It was
an object of paramount importance with our carly kings to
encourage commendation.  All men were required to seek
out a lord, and damages for breaches of peace were assessed
according to the rank of the person whose peace had been
broken.  About the beginning of the tenth century,
offences against the law were regarded as contempts of the
king, and were punished accordingly.* Finally, William
the Conqueror declared that all persons within the realn
were within his peace ;¥ and from the time, as it scems,
of Henry 11, a similar proclamation was made upon every
coronation. In the reign of John, offences committed in
the interrcgnumj—that is, the period between the death
of the king and the coronation of his suceessor—were
unpunishable in the king’s cowrts. I do nct know the
precise time at which the wmaxim which denies an inter-

* Professor Stubbs’s “ Const. Hist.,” vol. i., p. 183.

+ See Hallam's ““ Middle Ages,” vol. ii., p. 427.

$ Palgrave’s *“ English Commonwealth,” vol. i., p. 285.
30









452 . THE RISE OF CIVIL JURISDICTION.

Admiralty with the so-called laws of war by land, furnishes
a notable illustration of the influence of law upon custom.
Under the hands of a court the Clustoms of the Sea, once as
shifting as its sands, become fixed and definite, sometimes,
too, with results neither foreseen ror welcome. “Of the
two codes,” says. Professor Bernardy* “:the one made by
generals and the other made by judges, the latter is the
harshest ; the latter shotrs the :least:-eomeern for these
private rights which are the offspring and peculiar charge
of the law. Private property which is sacred on dry lgnd
is lawful booty at sea; private induktry and comérce are
the objects against which naval Kostilitics ‘are prineipally
caried on.” No explanations -of the commentators -on
international law are less satisfactory than those which
relate to the difference to which thé above passage dlludes.
But the difficulty vanishes when it is understood that:thé
laws of war upon _land are mere customs' which by siuple
disuse become obsolete, and thus are readily ehangel with
the changes in the minds of men. But the laws of maritimo
warfare are true laws, and, therefore, admit of no such edsy
change. They depend upon principles which have''heen
exactly determined by a long line of gredt judges, and to
which, until they are altered by competent suthority, the
successors of these ]udm are bound to conform. : - : -

» Ox'fonl E“ayﬂ,” 1856, p. 120. - . PR
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CHAPTER XX.
THE DECADENCE OF THE CLAN.

§ 1. In comparing the modern form of society with its State
archaic form, two differences, at the very outset, present ltl::d(.)suto
themselves. The foundation of the two forms is dissimilar, Sf;:.‘,‘é.’;‘
and their history is distinct. -Neither in origin nor in 8™t°™
structure are they alike. The unit of modern society is
the individual ; the unit of archaic society is thec Household.
Madern society is not simply the natural development of
archaic society. It is not by any process of internal change
that the genealogic clan has become the State. The
primitive social type was complete in itself. It had its own
nature, and its own evolution. But the final result of that
evolution is not the present political organization of Western
Europe.. The constitutional government of Queen Victoria
is not, and probably could.not be, the direct descendent of
a genealogic clan. Yet, that such clans and the associations
formed upon the model of them were antecedent forms of
society to our own form, and consequently had their
influence in moulding it, there is, I think, no room for
doubt. The question remains, What were the steps of that
transition—what was the additional force of which, acting
upon the simple clan, our present State is the resultant—
what the graft upon the old wild stock that has produced
the fruit of modern civilization ?

This influence is found in the State. That form of
association which, under the name of the State, I have












THE STATE PERFORMS GENTI{Y FUNCTIONS. 4957

distindd evidence upon the subject, and we must be content
withisuch hinks as words and analogies suggest. . . .

‘Ther Latin word for murder is ¢ paricidium,’ This word,
the oldest form.of which is written as I have spelled.it, i3
usually supposed to mean the killing of a father, Neither its
form noriits meaning supports this explanation. The deriva-
tives. of pater take the form of putr, not of puws. The word
was never limited to the munder of a father. Towaxds the
end of the. Républic, the offearce of paricide is defined by law *
as.the killing of certain specified .near. relatives, .including
~ cousins;.’; Although tha statute in question goes on to
includd_relatives- Ly - aflinity and others, it suggests the
traces: of  the old Kamilia, or Mwg. .Again, one of the
oldest -meanings of - ‘ paviecidiva’ is the murder of a
citizen.! The. etymological meaning of the word is the
killing of & ‘ pary or equal. But ‘ pures,) like the Greek
‘Opin,t and: the ‘ peer’ of Feudal Law, scems to bave
meant members. of the same Household or other association,
At the Persian (fourt the words épvioe and evyyereic wele
synonymously  used to express a compliment similar to
that. eynveyed by Her Ma e;y when she addresses an earl
as her right well beloved cousin and counsellor, The
definition of ‘peers,” in our oid law books, is persons who
hold! by the same tenure.  Since tl ¢ death of a kinsman and
the death of a citizen are thus expressed by the same term, it
is.notrash to conjecture that, in a new relation, the same word
was used: to express the same fact; and that all citizens were
regarded as kinsmen. That is, the nature of the oiiginal
political union was to establish between all its members—at
least; to a certain extent—the same relations as those which,
by .custom, sabsisted Letween members of the same House- |

"o u Lex Pompeia de I‘nx:ici‘liis,'; BC 32 “Dig.,” xlviii.. 9, 1.

t ovéé murin wACeaaur dpoiiog ouce ¢ maites

ovle Eeuvog SewroCony wui drdog eraipp.— Iesiod, Opp. Di., 182,






THE STATE PEREORMS, GENTILE FUNGTIONS. 49

congisely . in, the, jaws, of Edward , the Confessor—* Let
amends, be, made to.the kin, or let their war be bore.”
Many shtemphs were. mady fo coptyol. this enstow.  Alfyed,
while he; sepk;x“m regnlate; it, acknowledges in the plaxmst.
terms., the,.gengral rulg, The most vigorous, effort at re-
pression sagms b0, be fownd in. the lawys of King Eduynd
aboyt the: middle of the tenth centwry. | The king, with the
counsel of his witan, Teeites that, “both I.and all of s,
hald .im hormer: the yprighteous and manifold, fightings that
exist among oyselves.” . He thep, proceeds to cnact, t,llat, if
amyinap, slyy another llg s ta heanthe. feud lum,st,lf uulw;
within &, ye¢ar Dis.friends assist him to pay t])c fu_ll,g({u
Bug-if his kipdred forsake him and, will not pay for bim,
all the kindred are to, he wnfith, exempt flb;u the feud,
except the offendgy himgelf.  If,, however, any kmsman
subsequently, harbogy. the oﬁ'c,n(lun,, snuch Kinsman the creby
makes himself a party fo the feud. At is, probable that tlus
enactment meant a total {oxw-faunlxatwn or dlsmlmpn of
the, offonder from. the Mg, . It-certainly failed to put an
end to, private, wag, . But in all these attempts at reform
the presence of the sanction is noteworthy. It consisty in
what was technically called, “rearing the lfing’s mund ;7
that s, im.setting. up his protection,, The form of. this
process. appears. in the lsw of , King Edmund, which I have
jush-cited. . “Buty if . any .of tha othey kmdud take
YERGEAneq jUpen any, man save, the actual perpct,xatox, let
bim;he foe to the Kipg and al] hl$ friends, and forfeit all
tba,t, he hag” . Two, cmcu,mst,anu.:s t,hus t,unded to, blcal\
down the habxhty of the kip, :and, consequcntly‘, so far as
that Jiahility was its cause; of private war.  One was the
gmdlw.l,spubst,xtutwn of the newlnl,ou;]wud fm thg; clan of
the neuh bir for the neah mery. Th(, other was the
ineteadd of the king's power; and the corisequent inerease in
the value of the king's peace. Private war, indepd, was






THE STATE PERFORMS GENTILE FUNCTIONS. 451

thosé “Suiheredes such as an emancipated son, who had
passed beyond - the limits of the Houns hold. - It is note-
worthy that the earliest construction of the wonds of the
Twealve: Tables: was highly favourable to the pens, at the
expense not only’ of these outside relatives, but of the
agnates. - The words “ Proximus Aynatns’ were construed
strietly; 'and were held to describe a person, not a class.
If, thercfore, the'  Prorimus Agnatas’ declinel to accept
the succession, or died before he had intimated his aceept-
ance of it, the agnate next to him did not take hid place,
buat- the right of the Gentiles became at once vested. Tt is
also retmrkable -that the Prwetor, when he admitted the
cogmates and the émancipated children, never gave the
agnates any relief from the effects of this haish interpretation.
But at’come period, of which the date is not known, the
Pritor ‘by 'his cdiet established a new system of sue-
cesuioti. He could not, indecid, make an heir,® nor could
he ‘di¥eetly unmake an heir. But by an ingenious fiction
he intridueed various new tlasses of heirs in such a manner
a§ " practically to render inoperative the Gentile rights.
His méthod was to give to the persons he favoured the
goods of the deceased; and to maintain them in such
possession for a year, or in the case of land for two yecars,
at the end of which time the Roman customary law
opérated - to give the possessor the full legal ownership.
The parties who were the objects of the Preetorian favour
were; first, the ‘ Swi hereles’ who had quitted the House-
hold, and next the cognates generally. Thus, although the
old customary law was unaltered, the rights of the Géntiles
lfai'ely' in fact atcrued, and iri'vcoume of time died out from
disuse.. - Such a change was, by its nature, gradual ;-and its
dsite, thicrefore; cannot be precisely fixed. An attempt, liow-

“-b o (Inins," 150, 32. I
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remajnel ;- but, nothmg was left mpon which it could
QPGNW [P

.. The. ahangus whlah atr Romu, were, procluced hy the erhet
of the Pretor, were effectad at Athens by direet legislation;
L have said that, in the latter State, the mly of suecession
Was. subs,tantié.l.ly.the samnd a5 that in. Rome, and, indeed, in
all; Aryan eomumunities, Fimst.came the childrew ; then:the
near agnatic kio, including always the first and..usually
tue socond cousin ; thirdly, the clan. But after thie Pelopons
Besian war, the cognates succeeded -in ostablishing  theix
elaim, even though the ultimate reversion of the Statd was
not. asyented. ad it wag.in Imperial Bome.. The text of .the
Athenian:law, which takes: as its commencemeont the famous
archonate of Eukleides, ia. still- preservel. in one of the
private orations* of .Demosthenes. -In .effect it directs the
succession,.on failure of children, in the following order i~
L To brothers and their. sons per stiv, es; 2. To relatives
up: tp, tho degreen of - second-cousin . Ly. the father’s kide;
preferring the male line; 3. To. relatives on the :mother's
side:up to the like degree ;. 4. To the nearest of kin. on the
father’s side. There is. here a process-similar to that of
Rome,.namely, the relaxation of thé old rule by the - intrvo-
duction of g new class ofirelatives, not representing, @s the
old, principle. required, the spirit «of the founder; and.the
consagnent . reduction to.-a minimum - of - the - chances ..of
Gemtile siccospioni: On tho.whole, then, it afipears that the
elans gave way as the State advanced.; that. thelast secular
hond of Gentile uniom was the'right of succdssion ; -and thab
the zight:of,_successivni was, gradually undermined- by, the
awthority . .of: the. ofticprs . .of ;the. [State,- on: by: its : pusitivie
command.

An answer. can-now, 1 skink, be given. to 2 qnestxon that
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pre~ents itself on the threshold of Roman law. It was,
undonbteadly. as Mr. Poste ols:rves® “the policy of the
Pri-tors,” to encourame the coumnates at the expense of the
armates.  But why should the Prwtors have adoptad this
policy. and why shoull they so persistently have pursued
it? The Prator chanzedl from year to year. end the
rew Pretor was not bound by the edict of his predecessor.
Yet. for generation after generation, the edicts continued to
evace the eustomary law, and to secure the sueccession
of the ecommates.  Some writers tell us of natural love
and affection : but. in the first place. these feelings permitted
the establishment of the system which they are assumed to
have overthrown. and so eannot have been inconsisteat with
it; and. in the seeond place. it was upon the remoter and
not upon the more immediate relatives that the Prwetor's
change  principally  operatel. Nor can the change be
attributed to the extension of Stoie principles, for it had
commenced before the Romans had even heard of the
philosophy of the Porch; and that philosophy, although it
furnished a theory for an existing practice, could not, and
did not, originate the practice. Nor will Mr. Poste’st
sngwestion suffice, that the ¢ possessio bonorund’ sprang from
that wrongful poxsessio (pro possessore) which, as Gaius}
tells, was originally given to secure the uninterrupted
performance of the Household s«era.  This theory, at most,
serves to explain the method which the Preetor adopted, but
Coes not account for his motive in habitually converting the
possession of certain persons excluded by customary law
into actual ownership. Nor will any of these explanations
account. for the Pretor’s indifference to the moral claims of
the second agnate. But when it is remembered that the
Prictor was the officer of the State, and wzas bound to

® “@Gals,” p. 31t 1 “Ga’ns,” p. 161 3, 15
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promote its interest, and that the agnatio brotherhood was
a rival very near the throne, an intelligible principle for his
conduct can be discerned. It is, indeed, probable that the
rule of cognate succession, like all the ‘Jus Pretoriwm,
had its origin outside the Household ; but there was
naturally a large class to whom its extension was accept-
able, and a sound public policy pointed in the same
direction.

§ 3. The Household was much more compatible with Transition

political authority than the clan. It, consequently, long porate to
survived the full ascendency of the State; and it left, at Owner
least in Roman law, deep traces of its influence. The P
principle of universal succession, the principle that no
acquisition could be made by means of a stranger, the
consequent retardation of the natural growth of agency,
and the whole doctrine of the Putri« Potestas, are all due to

the original conception of the Houschold as a corporation.
Yet this corporate Household was inconsistent with full
social and political development, and slowly and gradually
broke asunder. Its disintegration was caused, not by any
single influence, but by the concurrent effect of various
causes. The process may be described in general terms as

an alteration in the position of the Puter fumilias. In one
direction his powers were greatly extended; in another
direction they were greatly abridged. On the one side the
State gradually discharged the trusts upon which the Puter
Jamilias held his property, and, consequently, the restrictions
upon his enjoyment of it. On the other side it strictly
limited the exercise of his authority over the persons of his
Household. Thus, the history of individual property and
the history of personal liberty coincide. Both of them
resulted from the disintegration of the Household. The

House-master stood forth secure in his property, but shorn
81
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allowed with the consent of the community, who, as the
ultimate heirs, had a direct interest in such, a transaction.
Gradually, a3, the exigencies of socia] life grew grgeb?. it
was,congidered that sugh sales might be made in cases of
extremg mecegsity, or,as in India, of failure in business. In
Ireland there appears to have been a special tribunal, whose ,
duty it.was to. decide. upon:the existence of the alleged
necessity, . ,The tomh was excepted from the sale, and, if it
Wers posmble, the hearth... Still the sale would. be eﬁected,'
but, only. in, a particular form and with the consents of
specitied persons, . This customary mode of sale was, in
Roman law, called mancipation, or, from the ceremonies
used, in it, salg by the bronze and balance. The transaction
Wwas attested by, five witnesses, who may have been, or have
represented,the parties whose consent was requjred.. The
authority of the.State furnished a simpler and perhaps a
safer method, \This method,* which was one of the Roman
¢ Legis Actiones, or forms of procedure recognized by the
Twelve Tables, was styled “ In Jure Cessio.” It was,in
effect, a collusive action before the Praetor, who, upon the
defendant admitting the claim, adjudged the property to
the plaintiff. . At a later period, when the consent of the
five witnesses was reduced to a form, the mancipation
becawe practically the easier process, and superseded in ity
turn the fictitious swrrender. But the assistance of the
State had done its work, and alienation had become
habitual and_comparatively easy. With regard to the
power of testation, there is a distinction to which I have
previously. adverted, and which it is important to note.
A testament was at one time a means for continuing the
upiversal sucecession; at another time it was a means of
distributing - the testator’s property. . In the language of

* “Gaius,” ii., 24. |
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the oorpora.tlon was bound by the acts of its Pater, or
menager for the tnne being; that the successor was a
member of the corporation, either indicated for that office
by custom, with or without the sanction of law, or appointed,
by virtue of a power conferred on him by law to make such
nomination, by the late Pater ; that, as such member of the
corporation, all his acquisitions while he was in manu
formed part of the common fund; and that he took the
property as he found it, subject to all the proceedings of his
predecessor. Such was the rule of immemorial custom ; and
this custom was accepted and enforced by law. But Gaius*
states that “ the Preetor permits them (i.c,, the keredes neces-
8upii) to abstain from the succession, so that the goods of
the parent may rather be sold.” There is no information as
to the t,une when the Prztor first introduced this “ benefi-
ciump abstinendi” as it was called. Whatever may have
:been its date, it marks another distinct step in the disin-
tegration, by.,the operation of law, of the archaic Household.

There is a peculiarity in archaic procedure which has
been often noticed. The remedy against a debtort was
always personal. A creditor could seize his defaulting
debtor, imprison him, and treat him as a slave; but. he
could not enter his house or sell a foot of his land. The
reason of this apparent anomaly is sufficiently clear. The
land belonged to the Household, not to the individual
debtor; and a sale of the holy hearth and its belongings
could not take place without grave injury to the sacra.
The State, indeed, might, for its own debts, and then for
‘the most part by way of punishment, sell out a citizen ; but
in a transaction between party and party, neither custom
nor law sanctioned so extreme a course. At first the

- ii., 153, ’
+ See Mr. Hunter's “Roman Law,” p. 73, and the authontles there
collected. i
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AR T I PR S T
_ parrate the Pmnclpal events in the hlstory of Roma.n
;amll “Lat." '
ni W t.h “Yegard 'to wives; although cases, even under the
”'E pnrc occurred ‘where' the’ husBa.nd acted 48 4 domestic
abe };et i the latet ‘periods' of Rothan history, there are
’? exam‘pies of 'any severity of wmarital’ dnscxphne This
el 'cgmsf;ance iy Be explained By the fact that wives were
rely inar'riéd 56 as 0 come within their Busband¥ manis.
B M’am‘l‘ “from’ considarationis affecting ‘the’ property-of the
" "he old religious " ‘martisge had fallénr nto- disube.
1' 'U"d ! 't method “iohich todk its pldce, Weans were found
“to prevent t}xe usual power from’ attadhing to the spouses.
The wifé' remamed fil the' Housshold' of Hér birth, ‘urider
“ bt 'mumus of e Picter fumilius ot other ‘agnate, and
“thus ’Wa.s ot a.mt,mible to' her ‘husband’s jurisdxction In
- tilese cncumstances the ‘rethedy for any domestic riis-
[(l:G'nduct wis'' divoree, ‘a’ remedy which was -obtained “as
" easily a8 "thé mairiagd” itSeIf was effected. ' The miarrihge
i'i" wis lihfieed looser ‘st ‘Rome, towards the fall ‘of the
. R’e'"bff ) than' ‘it hag been' in alinost any’ other Atyan
"eor mux’uty "B was a.gamst ‘this merely nominal marriage,
if so transient a connection deserve at all the name, that a
vaolent reaction set in under Chrlstla.mty ; and it is
probab’le that a dasirk to revert o the old éonfarreal form -
" had a ma%er‘ml effect upon' the ‘teachings of the enxly
""'Churek'’ Howwen‘ ‘this' may” be; this 'change ‘must ‘have
. senousﬂy mo(hﬁed the archaic - Household. - One of ‘its
pl'lll(:lp&l méinbers was' gone 'The <Uxor’ of late days
" thé' miéere” “wotnan in’ the- House’® could ‘never, i a
. rehglous ‘abpétt, have filled the place of the Muter familias.
" The sarliest limitation’ of the power of the father over
““fhe chlldren 1 contdined in the Twelve Tables. ‘It i there

”I'h,! .'«.,,||1.i4_ L

rr,,

BRI EL IR 7 S F18 R FIPETEN - 4o

b s, ® SesTick “Worterbnch"i» s
[TNTHE N PRI R TR






LIMITATION OF THE HOUSE FATHER'S POWER. 473

Petronia’ of uncertain date, but probably in the reign of
Augustus, forbade the exposure of a slave to wild beasts
without the permission of a magistrate, and restricted such
permission to the case of slaves guilty of some grave
offence. Claudius forbade the killing or the ‘exposure of
sick slaves. Hadrian forbade the mutilation of a slave, and
took away the power of killing him without a judicial
gentence. Antoninus Pius protected slaves against cruelty
and ;persona]'violation Finally, Justinian prohibited any
severity to slaves, either excessive in detrree or for any
cgtBe not recoomzed by law. :

1 o . cett

§ 5. Mnlton in his description of ‘the terror and dlsmay The disin-
which, on the eve of the Nativity, were spread among the in eg:g
powers of darkness, notices,* though casually and as of m‘f}‘“’ U
small'account, the Lares moaning with their m1dn1ght. plaint
upon the holy hearth. Good cause, indeed, had the Lar to
moan} and yet his importance in the new warfare, obscure
as he seemed, was far beyond that of those more pretentious-
deities of whom the poet sings. Evet since that memorable
night:!there has becn between the Ear and the Church
a war' without parley and without truce. In the East
the Lar to ‘this day obstinately maintains his ground. In
the:West' lie has been remorselessly hunted down. I need
not repeat the evidence, which in an earlier chapter I have
offered, to show the war of extermination which the Church
catried on against the Household worship, and its general
suecess. ‘But this worship was: the foundation of archaic
sbeiety ; and when the old beliefs were thus destroyed, the
socm.l superstructure could no longer stand. Nor was this
all: " The precepts on which the Church daily insisted were
anta.gonf's.tlc to the most (::hge,nshed principles of the clan,

(2 . I B

A . ® «Hymn of the Nativity,” xxi.
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would naturally look with much disfavour upon any claim
made by the next agnate, on the ground that the property
given or promised or bequeathed by the pious Pater fumilias
belonged not to him, but to his Household. The Imperial
J uusprudence, the highest result at that time of the trained
intellect, and the object of enduring reverence alike to
Roman and to Barbarian, contained principles which exactly
met their difficulties. Accordingly, in dealing with those
people among whom the archaic customs prevalled the legal
ecclesiastics * gave to some of the later principles of Roman
law a powerfu] impulse. Under their hands the contract,
the trust, the will, and consequent]y the separate ownership,
were gra,dually introduced. Without these agencies the
endowments of the Church could not be secured. With their
assistance.the whole Gentile system of property, and all that
dcpended on, that system, were sooner or later doomed to fall.
One grea,t portion, then, of the influence of the Church as
an a.gent in European civilization has been indirect. That
1nﬂuence has been exercised, not in'the capac1ty of Church,
but becamse churchmen were also lawyers and men of affairs.
In ot.her words, the Church was the medium through whlch
tbe Roman law was brought to bear on the clans. To this
circumstance is, in a great measure, due the difference
between the political results of Mohammedanism and of
Christianity. Both these creeds, after their first success,
presented themselves to their converts not mer(ly as a
rehglon but as a system of law. Wherever they e\tended,
they destxoyed or modified the old clan relations. ‘But, in
- the case of Mohanune«]a,msm the law was an essential ‘part
of the creed and that law was based on the narrow and
mconvement rules of the Kora.n This foundation secured
the permanence of the system but it also repressed its

LTI

* See Sir H. 8. Maine, * Early Hist. oflmé » pp. “ 104 T
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and whose age was clouded by the first calamities of
Mohammedan invasion.” Mommsen® has proposed a new
and original division. He wishes to divide history, not by
years, but by locality. In his view, history is the history of
civilization on the Mediterranean, and the history of civili-
zation on the ocean.” But ‘a frue division of any organism
ought to rest upon some_ characteristic of structure, and not
upon any accident either of time or of place. To me it .
seems that Aryan history includes both the hmto:y of -
Gentile society among the members of the Aryan race, and

the history of political society, The Clan and the State are .
its two leading features. Gentile history is the history of

the Clan. Political history is the history of the State.

‘¢ Hist. of Roms,” vol. i, p. 4.
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Veii, prieat appointed king of, 270. .

Vicinity, as a source of ht. 364 ; as a source of duty, 368; course of
thought herein, 377.

Village community, description of Indian, .217; in Punjab, 226; in
Friesland, ib. ; in Russia, 241 ; m Monhnegm, A42.

Vithibis Bagaibis, Zend village gods, 21

doﬁt’\#mmm"gﬂl%ﬂn f’.) bf:mw(« 2WLL 600

Wales, law of, illustrating archaic-usaged 78, *d iri sbstu 2l Lnes o
War, private, 459 460.

Warranty, hmm gqgw
Waste, n{me unapprbpriated in' In “‘g"«ﬁ% ‘lﬂtbﬁ'y of, 997"

le of clueidp 256.
w?ﬁ%im" 'gistm'y‘o?}mb A noﬁewkoine. 4388 ;: indaevre of, 439; a
case of a wider principle, 440 ; org;nally reltncuve, 442.
Wic, an Aryan word, 5’88 'mmgdf 4
‘Widow, ma.rruge of, to the heig, 16L. . -
Wife. " Effect_of marriagé on status of, 88; leaves her own

Homhold 69 ‘whoh divoroéabls, 90 ; went with inheritance, . ;
changed pontlon of, under Romm hw, 471

‘Will, the creature of the Stata, 458. -

Women, not named in Hindu genealogxeo, 149 no nght of mhentuee, . ;
not members of the State, 351 ; qlug.-n)uhehgs. 96 351 ; réascn

. hereof, 352 ;_exempt from cviminal law,

Worship, exclusive’ character- of, 23 ; tho foundation of early locul rels-
tions, 26 ; community of, esta.bhahed special relations, ib. ; symbol
of, the commonnﬁl, 29* proof of, 80 ;'théory of tiiis lymbol, 33.
See House Worship.

Worshippers and their goda make one comuindity, | 26... . .

Xenophon, his accountof dlled eﬁn, 87 of destruction of Mantidea, 340.
Youngeat son, when heir, 82, ',
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